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No. 10088 

Maxie Smith, appellant 

v . 
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APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


counterstatement of case 

This is an appeal from a judgment of guilty of seven 
counts of the crime set forth in Section 2707, Title 22, D. C. 
Code (1940) 1 rendered by the United States District Court 
for the District of Columbia. 

The appellant was charged in an eight-count indictment 
for the crime of procurer (Jt. App. p. 44), and a plea of 
not guilty was entered to the indictment (Jt. App. p. 47). 
Upon trial of the case, the sixth count was dismissed at the 
conclusion of the Government’s case (Jt. App. p. 35), and 
the appellant was subsequently found guilty of the remain¬ 
ing seven counts (Jt. App. p. 48). 

The Government established its case by the testimony of 
two female witnesses, whose testimony was that the appel- 

1 This crime is commonly referred to as “procurer”, and will be 
so referred to hereinafter in the brief. 


(1) 
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lant received money from them on account of arranging for 
them to engage in prostitution or to have sexual intercourse 
with other persons, and the testimony of two police officers, 
whose testimony was that when they arrested the appellant 
and the two female witnesses, they found several men in the 
appellant’s apartment and one of the females in the bed¬ 
room with a male, also in the nude. 2 

The appellant denied the charges when she testified. 

Both at the end of the Government’s case and the appel¬ 
lant’s case, appellant made motions for a judgment of 
acquittal, each of which was denied (Jt. App. pp. 35-39). 

STATUTE INVOLVED 

The statute under which the appellant was indicted is 
found at Section 2707, Title 22, D. C. Code (1940), and 
reads: 

“Procurer—Any person who, -within the District of 
Columbia, shall receive any money or other valuable 
thing for or on account of arranging for or causing 
any female to have sexual intercourse -with any other 
person or to engage in prostitution, debauchery, or 
any other immoral act, shall be guilty of a felony and, 
upon conviction, shall be punished by imprisonment 
for not more than five years and a fine of not more than 
$1,000. (June 25, 1910, 36 Stat. 833, ch. 404, § 3; Jan. 
3,1941,54 Stat. 1226, ch. 936, § 3).” 

QUESTIONS RAISED 

There are four questions raised in this appeal. 

First: Whether failure to object to the joinder of counts 
in an indictment before trial constitutes a waiver of any 
objection to the joinder. 

1 Second: Whether the Court erred in its refusal to grant 
the appellant’s motions for judgment of acquittal at the 
close of the Government’s case and at the close of the 
defendant’s case. 


2 A more detailed statement of the testimony of the Government 
witnesses is found at p. 7, infra. 
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Third: Whether the Court erred in permitting the testi¬ 
mony of the police officers concerning conditions found in 
appellant’s apartment when they arrested the appellant 
pursuant to a warrant of arrest on another charge. 

Fourth: Whether the appellant was denied an impartial 
jury because Government employees and women were on the 
jury. 

SUMMARY OF ARGUMENT 

The failure of the appellant to move for a severance of 
the counts in the indictment before the trial constituted a 
waiver of any objection to the joinder of the counts. Rule 
12(b)(2) of the Federal Rules of Criminal Procedure 
provides that all objections to the indictment, other than 
that it fails to show jurisdiction in the Court and that it 
fails to state an offense, must be raised before trial, and a 
failure to raise the objection constitutes a waiver thereof. 

There was sufficient proof of the charges set forth in the 
indictment for the trial Court to deny appellant’s motions 
for judgment of acquittal. 

Evidence that is relevant and material in that it estab¬ 
lishes a constituent element of the crime charged is admiss¬ 
ible, even although it might also tend to show the commis¬ 
sion of a crime other than the one charged. 

The presence of Government employees and women on 
the jury did not deny appellant an impartial jury. 

ARGUMENT 

I 

Failure of Appellant to Move for a Severance of the Counts in 

the Indictment Before the Trial Constituted a Waiver of 

Any Objection to the Joinder of Counts 

The grand jury charged that the appellant had violated 
Section 2707, Title 22, D. C. Code (1940) because she had 
received money or other valuable consideration for or on 
account of arranging for or causing two females to engage 
in prostitution or to have sexual intercourse with other 
persons. The indictment was in eight counts, four of which 
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named Ruth Strickland as the female and four, Mary Day. 
The appellant pleaded not guilty to the indictment and 
proceeded to trial. At no time did appellant move for a 
severance of the counts; she did not object to the joinder 
as being prejudicial before or during the trial. 

The joinder of the counts in this indictment was per- 
missible under Eule 8(a) of the Federal Rules of Criminal 
Procedure, which provides: 


“Joinder of Offenses. Two or more offenses may be 
charged in the same indictment or information m a 
separate count for each offense if the offenses charge > 
whether felonies or misdemeanors or both are ot the 
same or similar character or are based on the same act 
or transaction or on two or more acts or transactions 
connected together or constituting parts of a common 
scheme or plan.” 


It is the position of the Government that the appellant’s 
failure to move for a severance of the counts in the indict¬ 
ment before the trial constituted a waiver of any objection 
she might have had to the joinder of the counts. Rule 
12(b)(2) of the Federal Rules of Criminal Procedure 

provides: 

“Defenses and Objections Which Must Be Raised. 
Defenses and objections based on defects m the institu¬ 
tion of the prosecution or in the indictment or informa¬ 
tion other than that it fails to show jurisdiction in the 
court or to charge an offense may be raised only by 
motion before trial. The motion shall include all such 
defenses and objections then available to the defend¬ 
ant Failure to present any such defense or objection 
as herein provided constitutes a waiver thereof, but the 
court for cause shown may grant relief from the waiver. 
Lack of jurisdiction or the failure of the indictment or 
information to charge an offense shall be noticed by the 
court at any time during the pendency of the proceed¬ 
ing.” 

Clearly, an attack upon a joinder of counts in an indict¬ 
ment is not one which contests the jurisdiction of the Court 
or the failure of the indictment to state an offense. The 
appellant, therefore, was required under Rule 12(b)(2) to 
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move for a severance before the trial, and, as this was not 
done, she cannot now urge error on appeal. 

The proposition maintained by the Government is sup¬ 
ported by the recent case of Cratty v. United States, 82 
U. S. App. D. C. 236, 163 F. 2d 844 (1947). This Court 
held that all attacks on an indictment, other than that it 
fails to show jurisdiction in the Court and that it fails 
to charge an offense, must be raised before the commence¬ 
ment of trial. In that case, the appellant had attacked the 
indictment on the ground that certain evidence upon which 
the indictment was based was not in existence at the time 
of the indictment. The attack on the indictment was made 
for the first time on appeal. The Court rejected this argu¬ 
ment, holding: 

“• * • As to the first, the attack is without merit 
because it cannot be presumed that there was no evi¬ 
dence before the grand jury of non-payment of the tax. 
Moreover, the attack is too late. It is not an attack 
upon the jurisdiction of the Court and does not assert 
that the indictment fails to state a public offense. An 
attack upon an indictment upon grounds other than 
those must, unless opportunity to make it was lacking, 
be made before the commencement of trial. [Cases 
cited.] A fortiori, the attack upon the indictment in 
the instant case, made for the first time on appeal, is 
not timely.” p. 241. 

The precise question has not been raised since the effec¬ 
tive date of the new Federal Rules of Criminal Procedure, 
but there is ample authority in cases arising under the 
statutes which the new rules superseded. 

In Logam, v. United States, 144 U. S. 263 (1891), there had 
been several consolidations of indictments against several 
defendants as permitted by Revised Statutes $ 1024. 3 No 
objection had been made to the consolidations of the indict¬ 
ments until the appeal. The Supreme Court held: 


3 This statute was found at § 557, Title 18, U.S. Code. It was 
replaced by the Act of June 25, 1948, c. 645, §21, 62 Stat. 862, 
eff. Sept. 1, 1948. Its provisions are presently found in Rules 8, 
13, and 14 of the Federal Rules of Criminal Procedure. 
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“By the third order of consolidation, indeed, made at 
the February term, 1891, shortly before the trial, a new 
indictment against different persons for the same crime 
was consolidated with the four indictments. But, it is 
unnecessary to consider whether this was open to ob¬ 
jection, since none of the defendants objected or ex¬ 
cepted to it. They may all have considered it more 
advantageous or more convenient to have the new 
' indictment tried together with the other four. Having 
gone to trial, without objection, on the indictments as 
consolidated under the last order of the Court, it was 
not open to any of them to take the objection for the 
first time after verdict .” pp. 296-297. (Emphasis sup¬ 
plied.) 

The exact question raised in this appeal was presented 
in Brown, et al. v. United States, 56 F. 2d 997, (C.C.A. 9, 
1932). The indictment in that case charged the defend¬ 
ants in several counts with violation of the National Pro¬ 
hibition Act and with manufacturing intoxicating liquor. 
On appeal, the appellants complained that the counts in 
the indictment were improperly joined, although they had 
not previously objected to the joinder. The Court stated: 

“First, it is complained that the counts are improperly 
joined. At another portion of his brief, counsel for 
the appellant admits that ‘the defendants probably 
waived’ this alleged difficulty ‘by failing to move there- 
against’. That is clearly the law in a case of this kind, 
Vlassis v. United States (C.C.A. 9) 3 F. (2d) 905,906.” 
p. 998. (Emphasis supplied.) 

It would seem unnecessary to indicate other authority to 
support the Government’s position. Having failed to 
object to the joinder of the counts before trial, the appel¬ 
lant cannot now complain that she was prejudiced. 

II 

There Was Sufficient Proof of the Charges Set Forth in the 
Indictment for the Trial Court to Deny Appellant's Motions 
for Judgment of Acquittal 

The testimony of the witnesses in behalf of the United 
States amply supports the Court’s refusal to grant appel¬ 
lant’s motions for judgment of acquittal. 
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Ruth Strickland testified that she had worked for the 
appellant for approximately five years (Jt. App. p. 15); 
that when she started to work for appellant, appellant told 
her that she would work in appellant’s house, go with men, 
turn the money over to appellant, and would receive half 
of it as her share (Jt. App. p. 16); that appellant arranged 
for the men (Jt. App. p. 16); that she worked for appel¬ 
lant on December 25, 1947, turned over twenty-two dollars 
to appellant and received eleven dollars as her share (Jt. 
App. p. 16); that she worked for appellant on January 16, 
1948, and received ten or eleven dollars as her share (Jt. 
App. pp. 17-18); that she had had a ten-dollar date on Janu¬ 
ary 19,1948, which money she turned over to appellant, and 
was having another date when the police officers entered the 
apartment, but that she had received no money that day 
from appellant because of the raid (Jt. App. pp. 18-19); that 
these events occurred in the District of Columbia (Jt. 
App. p. 18). 

Mary Day testified that she went to appellant’s apart¬ 
ment at appellant’s request and was asked by appellant if 
she wanted to go to work for her; that she was told by 
appellant that the girls worked cm a fifty-fifty basis (Jt. 
App. pp. 21-22); that appellant arranged for the men (Jt. 
App. pp. 23-24); that she filled dates on November 1, 1947, 
and that her share was about twenty-eight dollars; that she 
worked on December 19,1947, and received from appellant 
twenty-one dollars as her share (Jt. App. pp. 24-25); that 
she worked on January 10,1948, and received about twenty- 
one to twenty-five dollars as her half (Jt. App. p. 25); that 
she worked on January 19,1948, gave appellant ten dollars 
from one date she had had, but got nothing back because 
of the raid (Jt. App. p. 25); that these events occurred in 
the District of Columbia (Jt. App. p. 26). 

Officers Louis Williams and Louis Fochett testified that 
they went to appellant’s apartment at 1317 Rhode Island 
Avenue, N.W. with an arrest warrant (Jt. App. p. 29); that 
they found several men, the appellant, Ruth Strickland, 
and Mary Day in the apartment (Jt. App. pp. 29, 32-33); 
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that Ruth Strickland was in a bedroom with a man named 
Lewis, and that both were in the nude (Jt. App. p. 29). 

The testimony of the Government witnesses established 
that appellant, within the District of Columbia, arranged 
for or caused both females to engage in prostitution or to 
have sexual intercourse with other persons, and that she 
received money for or on account of so doing. Each of 
the elements necessary to complete the offense charged in 
each count upon which the appellant was found guilty was 
shown. It is submitted that the Court did not err in its 
refusal to grant appellant’s motions for judgment of ac¬ 
quittal. 

Ill 

Evidence That Is Relevant and Material in That It Establishes 
a Constituent Element of the Crime Charged Is Admissible, 
Even Although It Might Also Tend to Show the Commission 
of a Crime Other Than the One. Charged 

On direct examination, the police officers testified that 
they arrested the appellant and all other persons found in 
the apartment on January 19, 1948, one of the dates in 
the indictment (Jt. App. p. 33); that there were several 
men in the apartment as well as the appellant and the two 
females (Jt. App. p. 29); that one of the females and one 
of the men were in the nude in a bedroom (Jt. App. pp. 29, 
32). The appellant bases her argument that this testimony 
should have been excluded on the general proposition that 
evidence of one offense cannot be used to prove the one 
charged. 

The general rule that evidence of one offense cannot be 
admitted to prove the commission of another is not dis¬ 
puted by the Government. But, that rule is subject to 
several exceptions. Martin v. United States, 75 U. S. App. 
D. C. 399, 127 F. 2d 865 (1942). One of these exceptions 
is that such evidence is admissible if it is relevant in that 
it tends to establish one of the constituent elements of the 
offense charged. Price v. United States, 53 App. D. C. 164, 
289 Fed. 562 (1923). In that case, this Court held that 
the general rule 
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“is subject to certain qualifications and exceptions, to 
the end that all relevant facts and circumstances tend¬ 
ing to establish any of the constituent elements of the 
crime of which the defendant is accused in the case on 
trial may be made to appear.’’ p. 166. 

This exception has been reaffirmed and followed by this 
Court in Fall v. United States, 60 App. D. C. 124, 49 F. 2d 
506 (1931); Witters v. United States, 70 App. D. C. 316,106 
F. 2d 837 (1939); Shettel v. United States, 72 App. D. C. 
250, 113 F. 2d 34 (1940); and Bracey v. United States, 79 
U. S. App. D. C. 23,142 F. 2d 85 (1944). 

The testimony of the police officers established that the 
two females were engaged in prostitution or sexual inter¬ 
course with other persons, a constituent element of the crime 
charged. That their testimony might also have tended to 
show that the appellant was operating a house of prostitu¬ 
tion or a disorderly house does not make the facts inadmis¬ 
sible which prove the crime of procurer. The Court ad¬ 
mitted their testimony for this purpose and so stated in 
its charge, wherein it said: 

‘‘It [the crime] does require proof that there was 
intercourse, and that the Government tells you exists 
here in the testimony of the girls themselves plus the 
testimony of the police officers who said they raided 
this apartment on the night of January 19.” (Jt. App. 
p. 42). (Brackets supplied.) 

It is submitted that the testimony of the police officers on 
direct examination 4 was admissible under this exception. 

IV 

The Presence of Government Employees and Women on the 
Jury Did Not Deny Appellant an Impartial Jury 

The presence of Government employees on the jury did 
not deny the appellant an impartial jury. Frazier v. United 
States , 335 U. S. 497 (194S). 

4 Appellant complains that the testimony of the police officers 
with regard to a hypodermic needle found in the apartment was 
prejudicial. This is without merit, also, as their testimony con¬ 
cerning the needle was elicited on cross-examination (Jt. App. 
p. 29, 31); it was not introduced at any time by the Government. 
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Appellant further claims that she was denied an im¬ 
partial jury because there were women on the jury. Section 
1418, Title 22, D. C. Code (1940) provides: 

“Women as Jurors—No person shall be disqualified for 
sendee as a juror or jury commissioner by reason 
of sex but the provisions of law relating to the quali¬ 
fications of jurors and exemptions from jury duty shall 
in all cases apply to women as well as to men; Provided, 
That such service shall not be compulsory on anv 
woman. (Feb. 26,1927, 44 Stat. 1249, cli. 220).” 

This Court has not decided the exact question raised by 
appellant concerning the presence of women on a jury. 
Cf. Howard v. United States, 58 App. D. C. 179, 26 F. 2d 
551 (1928). But, by virtue of the above-quoted statute, 
there would appear to be no reason that would deny to 
women the same status as a juror as that enjoyed by every 
other juror. That they are not compellable jurors is of 
no consequence. If they do not elect to refuse to serve, 
their status is that of any other juror. Cf. Nick v. United 
States , 122 F. 2d 660, 670, (C.C.A. 8, 1941). 

CONCLUSION 

It is respectfully submitted that none of the grounds 
alleged by appellant is meritorious, and that the judgment 
of the lower Court should be affirmed. 

George Morris Fay, 

United States Attorney. 

Joseph M. Howard, 

Assistant United States Attorney. 

Robert M. Scott, 

Assistant United States Attorney. 
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8 Mr. Lichtenberg : If the Court please, we have 

used five challenges. The jury as now constituted, I 
think, is improper in that we have ten Government em¬ 
ployees. This being the case of the United States versus 
the defendant, we are entitled to have a cross section jury. 

The condition of the panel is such as to not enable us to 
get a cross section of the citizens of the District. I respect¬ 
fully say the jury is not properly constituted, and we should 
have other jurors, and I should not be limited to my peremp¬ 
tory challenge, because I could not strike all of the Govern¬ 
ment employees on this jury if I so desired. Some of my 
challenges were Government employees. 

The Court : I will deny the motion. 

Mr. Lichtenberg: Now, I respectfully move that all 
women be stricken from this jury. In the nature of the 
charge I do not think a woman is able to give a defendant 
for this type of charge a fair trial. 

The Court: I deny that motion. 

Mr. Lichtenberg: Exception. 

• •••••• 

13 Ruth Strickland 

Direct Examination. • 

By Mr. Heflin : 

Q. Do you know the defendant here ? 

A. Yes, I do. 

Q. And how long have you known her? 

A. About five years. 

Q. And do you recall the circumstances of your 

14 first becoming acquainted with her? 

A. Sir? 

Q. Do you recall the surrounding circumstances of your 
first becoming acquainted with her? 

A. When I was introduced to her by a friend of mine, oh, 
about five years ago; it was in the summer, and I started 
working the next day after I met her. 

Q. Started to work at what? 

Mr. Lichtenberg : I object, if the Court please, as being 
beyond the scope of the indictment. 

The Witness : At 1416 R. 

By Mr. Heflin: 

Q. When you say you went to work with her, what do you 
mean by that? 
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A. Well, when I was introduced to her she told me how 
things was. 

Q. What did she tell you? Do you recall what she told 
you? 

A. Well, she said that I would work in her house and go 
with men, and I would get money from men, and I would 
turn it over to her, the money over to her, and she would 
give me half of it. 

Q. And how long have you worked on such arrangement 
with her? 

A. Ever since I started working for her five years 

15 ago, except when I was sick. 

Q. Do you know when it was that you went back 
to work for her? 

A. No, sir, I don’t know exactly the dates. I worked on 
and off for her. 

Q. Could you approximate the dates? Do you recall 
whether you worked for her on December 25, 1947 ? 

A. Yes, sir, I worked for her. That was on Christmas I 
worked for her. The reason I remember that is because I 
had a present, a Christmas present for her. 

16 Q. All right. Do you recall how much? 

A. Around—around eleven dollars for myself. 
Around twenty-two dollars, and half of it for me, would be 
eleven dollars. 

Q. Wlien did you enter into the arrangement with her 
getting half and you getting half of it? 

A. When she told me all about it, when I first started 
working for her, how things was. 

Q. Did you arrange for the men? 

A. No, sir, I did not. 

Q. Who did that? 

A. She did. 

Q. How was that done? 

A. Well, she would, over the phone—they would call up. 

Q. They would call her? 

A. Well, I’d answer the phone a lot of times. She was 
sick or she was in the kitchen doing something; she would 
tell me to go ahead and answer the phone, and if I knew’ the 
men’s voice, the names- 

Mr. Lichtenberg : I object, if the Court please. 

The Court (To the witness): I assume you are telling us 
what she told you? 

The Witness : Yes, sir, she told me how to do it. 

The Court : Go ahead. 
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Mr. Lichtenberg : If the Court please, she is talk- 

17 ing about telephone conversations; what has that to 
do with the defendant? 

The Court : She says that the defendant is giving her in¬ 
structions ; these are the instructions. 

Mr. Lichtenberg : I beg to differ with you, Your Honor. 
The Court (To the witness): Is that right? Are you 
telling us now what the defendant told you to do ? 

The Witness: Yes, sir. 

The Court : Go ahead. 

The Witness: If we—when I was working there for her 
and she was in the bathroom or in the kitchen and the phone 
would ring, she would say, Go to the phone and answer it. 
She was busy. So I would pick up the phone and answer the 

phone, and if I knew the men- 

Mr. Lichtenberg: I object to that. 

The Court: I overrule the objection. 

Mr. Lichtenberg: She is telling what she did, not what 
she was told. 

The Court : I understand, I know. 

The Witness : She told me to say that. 

The Court : I understand that. Go ahead. 

The Witness: So I would answer the phone, and if I 
knew the men I would say come on up, and if I did not know 
the men I would say, Maxie, this is So-and-So, is it all right 
for him to come up? And if she said yes, I would say all 
right, come up. 

18 By Mr. Heflin : 

Q. What hours did you work? 

A. Two o’clock until six, and we would get off for lunch 
and go back at eight until two o’clock in the morning. 

Q. Do you recall working there on December 31 of ’47 ? 

A. No, sir, I don’t remember that. That’s a mistake. 
That’s one date I can’t remember. 

Q. Do you recall working there on January 16? 

A. Yes, sir. 

Q. How do you happen to recall that? 

A. Well, that’s the last night I worked there that I got 
paid. 

Q. And how much? 

The Court: January what? 

Mr. Heflin : January 16,1948. 









18 


By Mr. Heflin : 

Q. How much did you get that night, do you recall ? 

A. Around eleven dollars—ten or eleven dollars. 

Q. And you gave her how much ? 

A. I gave it all to her. 

Q. Then you got how much back? 

A. Half of it. 

Q. Was there anything about a dollar in there, about a 
room ? 

19 Q. mat was that? 

A. The towels, she would charge for the towels. 

Q. Now, were you working there on January 29, the night 
that the officers came there? 

A. Yes, sir. 

Q. And what time did you start to work that night? 

A. Well, I went over there around two o’clock, and I made 
a date, and left. 

Q. What do you mean you made a date? 

1 A. I had a date with a man that night. 

Q. Who arranged for that? 

A. She did. 

Q. How late did you -work there that night? 

A. Until the officers raided. 

Q. And who was present at that time the officers raided? 

A. Two or three more girls. I would rather not call 
names. I don’t remember the names now. 

The Court: This is the 19th now? 

Mr. Heflin : January 19,1948. 

By Mr. Heflin : 

Q. And this place that you are talking about, 1317 Rhode 
Island Avenue, North-west, is here in the District of Co¬ 
lumbia? 

A. Sir? 

20 Q. 1317 Rhode Island Avenue, this address where 
you worked, is here in the District of Columbia? 

A. Yes, sir. 

The Court: Did you say how much you made on Janu¬ 
ary 19? 

The Witness: Around eleven dollars. 

The Court: January 19? 

The Witness: No, that was the night they raided. 

The Court : How much did you make, do you know, that 
night? 
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The Witness : I went over there in the daytime, and I had 
a ten dollar date, and then I went over there around eight 
o’clock that night, and I had a—I was having a ten dollar 
date and there was some more dates waiting. So I didn’t 
get paid that night when they raided it. 

21 Cross Examination. 

• •••••« 

25 By Mr. Lichtenberg: 

Q. How long did you live at 1416 R Street with your hus¬ 
band? 

A. Until she put us out 

Q. When did she put you out? 

A. After the raid, after she told me—she called me up on 
the phone one day, and she said that she talked to the man¬ 
ager and the manager told me I had to be out the first of 
the month, and I don’t remember what date that was, what 
month. 

Q. Do you remember what first of the month it was? You 
say the first of the month. 

A. It was about three weeks after the raid was, she told 
me that I had to get out. 

Q. She told you that the manager insisted that you get 
out? 

A. Yes, sir. 

Q. She didn’t insist, but the owners of the building? 

26 A. She got a letter, but she never did show me the 
letter. 

Q. She doesn’t have the apartment now, does she? 

A. I don’t know. 

Q. Did she tell you why the manager of the building 
insisted that you move out? 

A. Yes, sir. 

Q. Will you tell us why? 

A. Because she found out that she was running a house 
and everything. 

Q. That who was running a house? 

A. That Maxie was running a house. 

Q. Were you not living there at the time? 

A. Yes, sir. 

Q. Maxie had nothing to do with the place when you 
were living there with your family. 

A. She told me I couldn’t have friends, couldn’t have 
anybody over. 
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Q. Maxie wasn’t running any house there, was she? 

A. No, sir, she wasn’t. 

Q. Why did you tell us Maxie was running a house if 
she wasn’t? 

A. She told me she told the landlord that I was her niece, 
and the landlord found out that I was not her niece. 

Q. She told the landlord that you were her niece so that 
the landlord would consent to your having the apart¬ 
ment? 

27 A. Yes, sir, and that I could live there. And she 
told me he found out that I was not her niece, and 
I had to get out. 

Q. AVhen you told us that Maxie was running 1416 R 
Street, you were mistaken? 

A. I didn’t say she was running the house at 1416 R. 

• •••••• 


43 Redirect Examination. 

By Mr. Heflin : 

Q. While you were living at 1416 R Street at this apart¬ 
ment, did you go over to 1317 Rhode Island Avenue and 
have these dates? 

A. Yes, sir. 

Q. And what was where Maxie Smith, the defendant, was 
at her apartment? 

A. Yes, sir. 

The Court : That is what I wanted to ask about. I appar¬ 
ently was mistaken. You never did live at 1317 Rhode 
Island? 

The Witness: No, sir. 

The Court: I see. Is that all? 

Mr. Heflin : I believe that is all. 

Mr. Lichtenberg: Just one question. 

Recross-Examination. 

By Mr. Lichtenberg : 

Q. When you had your own apartment at 1416 R Street, 
did you ever have any dates there on your own ? 

A. No, sir. 

Q. Never did? 

A. No, sir. 
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Q. Didn’t Mrs. Smith tell you that the owner made a 
complaint that you were entertaining men in the 
44 apartment over there? 

A. Yes, sir, but where she got that, I don’t know. 
Q. She told you there was such a complaint? 

A. Yes, sir. 

Mr. Lichtenberg : That is alL 


Mary Doris Day 
Direct Examination. 

By Mr. Heflin : 

Q. Do you know the defendant here? 

A. Yes. 

45 Q. And when did you first become acquainted with 
her? 

A. 1946, about October. 

Q. And what was the occasion of your becoming ac¬ 
quainted with her, do you recall the circumstances sur¬ 
rounding that? 

A. It was just a telephone conversation. 

Q. What conversation did you have? 

A. She called me on the telephone. Somebody had given 
her my telephone number. 

Q. What did she say to you? 

A. She just asked me if I had heard anything, who sbe 
was? 

Q. Asked if you knew who she was ? 

A. Yes, or if I had heard anybody talk about her. 

Mr. Lichtenberg : I object, if the Court please. 

The Court: I overrule the objection. 

By Mr. Heflin : 

Q. Go ahead and tell us what she told you. 

A. She just asked me if I knew her, and I said, Well, I 
had heard about her, and she asked me if I wanted to come 
by and see her, talk to her. 

Q. What did you tell her? 

A. I said yes. 

Q. Did you go by and see her? 

A. Yes. 
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Q. And what conversation did you have with her 
then? 

46 A. Well, I don’t know, she explained to me—I 
don’t remember exactly, it has been so long. 

The Court : The substance of it, is what he means. 

The Witness : She just told me, asked me if I wanted to 
come to work for her and I said yes. 

By Mr. Heflin : 

Q. Did she tell you the arrangement that you were going 
to work for? 

A. Yes. 

Q. What was it? 

A. She said the girls worked on a fifty-fifty basis. 

Q. And what did she do to earn her 50 per cent ? 

A. I don’t know. 

Mr. Lichtenberg: I object to that, if the Court please, 
that is not material. 

The Court: Overruled. 

Mr. Lichtenberg : Exception. 

By Mr. Heflin: 

Q. Was she at 1317 Rhode Island Avenue at any time? 
Did you know her there? 

A. Yes. That was afterwards. 

Q. Where was she when you had these conversations with 
her? 

A. That was on R Street, 14th and R, I don’t remember 
the exact address. 

47 Q. And did you go to work for her? 

A. Yes. 

Q. And when did you first start to work for her? 

A. October, 1946. I just worked for a couple of months 
and then quit. 

Q. Quit? 

A. Yes. 

Q. Did you go back to work for her later? 

A. Yes. 

Q. When was that? 

A. November, ’47. 

Q. November, 1947 ? 

A. Yes. 

Q. Where was she at that time? 

A. 1317 Rhode Island Avenue. 

Q. Northwest? 
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A. Yes. 

Q. Do you recall working there on November 1? 

A. Yes. 

Q. And when I say working there, what did you do? 

A. I filled dates. 

Q. Who provided the dates for you? 

A. She did, I guess. We weren’t ever in the room with 
her. 

Q. How did you get in contact with the men who 

48 came to fill the dates? 

A. They just came back in the room. 

Q. Let me ask you specifically this question: Did you 
have any arrangement with her about her providing- 

Mr. Lichtenberg : I object, if the Court please, as being 
leading. 

The Court : I overrule the objection. 

By Mr. Heflin: 

Q. Did you have an arrangement whereby, when calls 
would come to the house, she would arrange for them to 
come to see you, have dates with you? 

A. I guess so, I don’t know, we never were in the room 
when she talked to anybody. 

Q. She would come and tell you- 

Mr. Lichtenberg: I move the question and answer be 
stricken, if the Court please, she doesn’t know. 

The Court: Strike the part about she guesses so. (To 
the witness) What was the arrangement, what was the 
program there, Miss Day? Who ran the house? 

The Witness : Mrs. Smith ran the house, it was her house. 
The Court : Did you live there ? 

The Witness: No. 

By Mr. Heflin: 

Q. When did you go to work there, what time of day or 
night did you go there when you went to work? 

49 A. Sometimes I would go in the afternoon about 
two o’clock and work till six and come back at eight 

and work till two. 

Q. Did you make any arrangement with any men to come 
there and have dates with you? 

A. No. 

Q. When would you learn that you were going to have a 
date with a man, who would furnish you with that infor¬ 
mation? 
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A. Not until the man came. 

Q. You would not know about it until the man came? 

A. No. 

Q. And then who would inform you that there was some¬ 
body there to have a date with you ? 

A*. The man would just come back. It was just taken for 
granted, I guess. The man would just come back in the 
room. 

Q. Who was there at the apartment at the time that the 
man would come, and who would let him in? Would you let 
him in? 

A. No. 

Q. Who would let him in? 

A. Mrs. Smith. 

Q. And who would send him back to your place ? 

A. Mrs. Smith. 

Q. And for that arrangement what would you give her ? 

A. Half—give it all to her, then we would settle up at 
the end of the night 

50 Q. And what did she give you back? 

A. Half of whatever we took from the man less a 

dollar. 

Q. A dollar? Why? 

A. For expenses, I guess, I don’t know. 

Q. What expenses do you have in mind? 

A. I don’t know. 

Mr. Lichtenberg: I object, if the Court please, she said 
she does not know. 

The Court : I will sustain the objection. 


By Mr. Heflin : 

Q. Do you recall having dates at 1317 Rhode Island on 
November 1,1947? 

A. Yes, I think that night, that was the first night I 
only remember a couple of the nights. 

Q. You remember working there that night? 

A. Yes, I remember the first night I went to work. 

Q. That is when you went back to work? 

A. Yes. 

Q. Do you recall how much money you collected that 
night ? 

A. My share was twenty-eight dollars. 

Q. Are you positive of the amount, twenty-eight dollars? 
A. Yes. 

Q. Do you recall working there on December 19, 1947? 
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A. Yes, that was the night before I went on my vacation. 

The Court: Night before what! 

51 Mr. Heflin : Night before she went on vacation. 

By Mr. Heflin : 

Q. How much do you recall turning over to her, do you 
remember how much you got back from her on that night ? 
A. I got twenty-one dollars. 

Q. Do you recall working on January 10,1948? 

A. Yes. 

Q. And how do you recall that date? 

A. That was the night I came back. 

Q. Back from your vacation? 

A. From vacation. 

Q. And that was after Christmas ? 

A. Yes. 

Q. What did you get back as your half of what you took 
in that night? 

A. I don’t know. 

Q. The best you can recall. 

A. I don’t reallv remember. I think it was about twentv- 
• * 

one dollars, or twenty-five dollars, I don’t know for sure. 

Q. And on January 19, do you remember that night? 

A. That was the night that the place was raided. 

Q. And how much did you take in on that night ? 

A. I had only had one date that night so far. 

Q. What time was the raid, do you recall? 

52 A. About twelve o’clock, I guess, something like 
that. 

Q. Around about midnight? 

A. Yes. 

Q. Did you get any money from her that night? 

A. No. 

Q. You just paid her the ten dollars and you got nothing 
back? 

A. No. 

The Court: What did you say? 

The Witness: No. 

The Court : No, what? Did you pay her anything on the 
19th? 

The Witness : Yes, I said I gave her the money. 

The Court: How much? 

The Witness : Ten dollars. 
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By Mr. Heflin : 

Q. And she was entitled to have five of that? 

q* And all these transactions occurred at 1317 Rhode 
Island Avenue, Northwest? 

Q. And that is here in the District of Columbia! 

A. Yes. 

I Heflin : I have no further questions. 


53 Cross-examination. 

By Mr. Lichtenberg : 

Q. You never lived at 1317 Rhode Island Avenue, did 
you? 

Q. Anybody put you into that house? 

Q. Anybody force you into that house? 

\ No! 

Q. You went there of your own volition? 

A. Yes. 

Q. Miss Day, how old are you? 

q! And how Ion? have you lived on Gales Street? 

Q. Howlong have you been engaged in the business of 

P T. h Just-i wouldn’t say— I don’t know exactly, just off 

and on, once in a while. 

Q. How old were you when you started" 

The Court : I do not see that that is material. How is 

th Mr m L.OH?il-BEBr.: A question of credihility, if the Court 

PleaSC ' The Court: I don’t sec that it is. Well, you may 
54 answer it, about how old were you when you started? 

The Witness: I don’t remember. 

By Mr. Lichtenberg : 

Q. How old were you when you graduated from high 
school? 
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A. Nineteen—eighteen. 

Q. And how long after that did you start? 

A. Oh, three years, maybe, two or three years. 

Q. And did you start right in a house of prostitution ? 

The Court: I don’t see the materiality of that. 

Mr. Lichtenberg: All right, sir. 

By Mr. Lichtenberg : 

Q. Now, Miss Day, you were a prostitute before you ever 
called this lady, is that right? 

The Court : Wait a minute. 

Mr. Heflin : The lady called her. 

The Court : The testimony so far is the other way around. 
Mr. LicnTENBERG: This is cross-examination. 

The Court: But you are assuming something that has 
not yet been shown to exist. 

By Mr. Lichtenberg : 

Q. Did you call her or she call you? 

A. She called me. 

Q. And at that time were you already engaged in the 
business of prostitution? 

55 A. Well, I guess you would say I was. I mean I 
didn’t work any place anywhere. 

Q. You had received money for your favors, had you 
not? 

A. Yes, at times, but I worked in the government. 

Q. And during the time that you worked in the govern¬ 
ment did you engage in this- 

The Court: I sustained an objection to that because it 
is immaterial. 

Mr. Lichtenberg: All right, sir. 

• •••••• 

60 By Mr. Lichtenberg : 

Q. Did you ever make a written statement in connection 
with this case, written memorandum of some kind? 

A. I didn’t write it, no. 

Q. Who wrote it? 

A. Miss Bird. 

Q. Did you dictate it to her? 

A. Sort of, yes. 
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Q. What happened, that’s what we want to know. 

. ber ’ and she typed it. 

61 ^ ll! ge i* ba ? k \° the raid on the 19th. On 

. the r 19th police broke in and they found some 

S Tl%°n’t S kmo e w ’ did they n0t ’ in tbe apartment? 

Q. Didn’t they talk to you about it. 

A. No. 

Q. Did they talk to Miss Smith about it? 

A. I don’t know. 

?'° nr P^ e f n . ee didn’t they question Miss Smith and 
she told them that she was taking insulin for diabetes? 

n fl-j n u 0t m front of me they didn’t. 

Q. Did they not question as to who owned the other things 

were yours^"”* 5 there ’ a " d y ° D finally adm! *ted that they 

T wi rtS 1 ? ldn ' t a dmit that they were mine. I said that 
T had them, but they belonged to somebody else. 

ro k * at were they, what were those things? 

A. A syringe. ® 

Q. M hat kind of a syringe? 

A. T don’t know, just a- 

Q. Was it a hypo needle? 

A. Yes. 

neSil^rt,^ at n W 2 S - ,he other thin ? s ™ addition to the 
to you? th * y ° U had ln your P° ss ession that did not belong 

A. What do you mean? 

the Q ne^dle a *dTd you U no e tV° r? Y ° U ** S ° methins else With 

A. No. 

Q. Was not anything at all there? 

A. No. 

Q. Any capsules of any kind? 

A. No. 

Q. Just the needle? 

A. Yes. 

Q. Why did yon have that, or how did you happen to have 
that m your possession ? 

A. It belonged to a girl friend of mine, and she asked 
me to keep it for her. 


Mr. Lichtenberg : That is all. 

Mr. Heflin : I have no further questions. 
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The Court : Let me ask you this. I believe I asked 
63 you before, you did not live at 1317 Rhode Island 
Avenue? 

The Witness: No. 

The Court: How did you happen to go there to work? 

The Witness: Through a telephone conversation. I 
talked to Miss Smith on the phone. 

The Court: Who asked you to come to Rhode Island 
Avenue, 1317, and work there ? 

The Witness: Well, she did, she told me where her new 
address was. 

The Court: That is all. 

• •••••• 

67 Louis T. Williams 
Direct Examination. 

By Mr. Heflin : 

Q. Are you attached to any particular squad? 

A. The Vice Squad. 

Q. Did you have occasion to go to premises, 1317 Rhode 
Island Avenue, Northwest, on January 19 of this year? 

A. I did, sir. 

Q. And what was the occasion of your going there, 
officer? 

68 A. I went there on police business. 

Q. Did you have a warrant with you? 

A. I did. I had a warrant for the defendant, for operat¬ 
ing a disorderly house. 

The Court: Was it an arrest warrant? 

The Witness: It was an arrest warrant. 

By Mr. Heflin : 

Q. About what time of night or morning did you arrive 
there? 

A. About midnight. 

Q. And what did you do, officer, upon arriving there? 

A. I was accompanied by three other members of the Vice 
Squad, and when we were admitted to the apartment we 
found the defendant in the apartment with two women, Ruth 
Strickland and Mary Doris Day, and there was a white man 
by the name of Hennessey lying on the bed, and there was 
another man, Snags Lewis, in the bedroom. He was nude, 
trying to get his clothes on. And one other man whose name 
I don’t recall. 
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The Court: We don’t need the names, anyway. Don’t 
volunteer the names. 

By Mr. Heflin : 

Q. Let me ask you this, Officer: Did you have a conversa¬ 
tion with this defendant at that time? * 

A. I talked to her- 

Mr. Lichtenberg : I object, if the Court please. We 

69 must first determine whether or not she was in 

custody. 

The Court: I overrule the objection. 

By Mr. Heflin : 

Q. Did you have a conversation with her at that time? 

A. I did. I asked her how was business, and she said 
that she didn’t know what I was talking about. She then 
said that she had been in business for about twenty years, 
and that was the first time she had been raided on a warrant. 

Q. Said she had been in business for how many years? 

A. For about twenty years, she said, that was the first 
time she had been raided on a warrant. 

Q. What kind of business was it, Officer, you referred to 
there ? 

Mr. Lichtenberg : I object to it, if the Court please, what 
business he referred to had nothing to do with it. 

The Court : Sustain the objection. 

By Mr. Heflin : 

Q. Will you give us the more detailed conversation that 
you had with her. 

A. I was talking to her about the number of customers 
that she had, and as to the girls that worked there, and as 
to how much money she was making. 

Q. What kind of a house was operating there? 

A. Correct. 

Mr. Lichtenberg : I object, if the Court please, that 

70 is a conclusion. 

By Mr. Heflin : 

Q. What did the defendant tell you about what kind of 
business was there, if she did? 

A. Her words were, to my knowledge, “You know what 
kind of business I am in.” 

Q. She said, “You know what kind of business I am in”? 
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A. Right. 

Q. Was that all she said? 

A. That was the gist of our conversation. 

Q. All right. That was after yon had seen these girls 
there and these men? 

A. Yes, that was on the 19th. 

Q. And she had knowledge of that? 

A. Yes, she was present. 

Q. How big an apartment was it ? 

A. There’s two bedrooms, a kitchen, a bathroom, and 
I believe a living room. 

Mr. Heflin : I have no further questions. 

Mr. Lichtenberg : If the Court please, I make a motion 
to strike this testimony as bearing out nothing with the 
indictment except reciting to what conversation he might 
have had with this defendant. There are no admissions 
concerning these counts in the indictment. 

The Court: I overrule the objection. 

71 Mr. Lichtenberg : Exception, please. 

Cross-examination. 

By Mr. Lichtenberg : 

Q. Have you given us all the conversation you had with 
this lady? 

A. That was approximately all the conversation. 

Q. Nothing else that you can recall? 

A. Not at the present time. 

Q. Did you find a hypodermic needle while you were there 
in the apartment? 

A. I don’t recall whether I did or not. 

Q. Did any of your assistants find it? 

A. There might have been one found, I don’t recall. 

Q. Was there or was there not one found? 

A. I am not sure. 

Q. Any narcotics found? 

A. No. 

Q. Was any conversation had with Mrs. Smith about 
what the needle was doing there? 

A. As I said, I don’t recall whether the needle was found 
there or not. 

Q. Did you hear any conversation with reference to Mrs. 
Smith and the use of a needle? 

A. No. I do recall that she was asked if there was any 
narcotics there. 
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72 Q. And what did she tell you? 

A. She said no, that she was a diabetic. 

Q. And she told you she used insulin? 

A. She did. 

Q. Did you finally determine who that hypodermic needle 
belonged to? 

A. As I said, I don’t recall any hypodermic needle being 
there. There might have been one there, but I don’t recall it. 

• •••••• 

78 Louis Fochett 
Direct Examination. 

By Mr. Heflin : 

Q. You are a member of the Metropolitan Police Force, 
attached to the Vice Squad? 

A. That’s right. 

Q. Were you so attached on January 19 of this year? 

A. I was. 

Q. And on that date did you have occasion to go to 
premises 1317 Rhode Island Avenue, Northwest? 

A. I did. 

Q. What did you observe upon arrival there, officer? 

A. Well, around midnight we rapped at the door of the 
apartment and the door was opened by Mary Day. And 
I identified myself, and at the same time she tried to close 
the door, and we opened it and went back into the apartment. 
In the apartment there is a long hallway which is directly 
behind the door. We walked back and I turned to the 

79 left at the end of the hall, and there is a bedroom 
which is just to the left of the bedroom which is 

directly at the end of the hall. In that bedroom- 

Mr. Lichtenberg: I object, if the Court please, I don’t 
think it is material to the issues in this indictment what he 
found as a result of the raid. 

The Court : I cannot tell you. 

Mr. Lichtenberg : It might follow the Martin case if the 
testimony continues. 

The Court: Do you know what he is going to say, or do 
you? 

Mr. Heflin : I think I do. 

The Court: Go ahead. (To the witness) You found what? 
The Witness: In that bedroom we found Mary Brown 
and a man identified as Mr. Louis. 
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The Court: Don’t mention the names unless they are in 
this case. There is no need of that. 

The Witness: There were two of them in the bedroom. 

The Court: Who is Mary Brown? Is she anybody con¬ 
nected with this trial? 

The Witness: Yes, Your Honor, Ruth Strickland. Two 
people were nude in that bedroom. 

Mr. Lichtenberg: I object to that, if the Court please, 
that has nothing to do with the issues. 

The Court : I overrule the objection. 

80 Mr. Lichtenberg: Exception, please. 

By Mr. Heflin : 

Q. Did you go to any other room ? 

A. I left that room and went back into the bedroom which 
is directly at the end of the hall, and at that time we found 
Maxie Smith there. 

The Witness: Two other men were there, and Mary Day 
was there, all in that room. 

By Mr. Heflin : 

Q. Did you have any conversation with the defendant 
here, Maxie Smith, at that time ? 

A. She made a remark to us that in a great many years 
she had been operating that was the first time that she had 
ever been raided on a warrant. 

Mr. Lichtenberg: I move that be stricken, if the Court 
please, nothing to do with the issues in this case. 

The Court : I deny the motion. 

Mr. Lichtenberg: Exception, please. 

By Mr. Heflin : 

Q. Did you have any other conversation that you recall 
at that time ? 

A. Not that I recall, no. 

81 Q. Did you put anybody under arrest at that time? 

A. Yes. 

Q. Who did you arrest? 

A. Everyone in the apartment. 

Mr. Heflin : I have no further questions. 
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Cross-examination. 

By Mr. Lichtenberg: 

82 Q. Did you hear any conversation with reference 
to a hypodermic needle ? 

A. Would you repeat the question, please? 

Q. Did you have any conversation or hear any conversa¬ 
tion concerning a hypodermic needle? 

A. Yes. 

Q. What was that conversation? 

A. We found one there. 

Q. I didn’t ask you whether you found it, give us the 
conversation. 

The Court: Who were you talking to about it? 

The Witness : Miss Day. 

By Mr. Lichtenberg : 

Q. What did she tell you about it? 

A. She told me that this belonged to a friend of hers. 

Q. You asked Miss Smith about that hypodermic needle, 
did you not ? 

A*. No, I don’t remember. 

Q. How did she happen to tell you that she was taking 
insulin ? 

Mr. Heflin : There is no testimony- 

Mr. Lichtenberg: This is cross examination. 

The Court : That is not the way to cross examine. 

83 By Mr. Lichtenberg : 

Q. Did she tell you that she was suffering from diabetes 
and was taking insulin? 

A. That’s true. 

Q. How did she happen to tell you? 

A. I did find the needle. I didn’t remember at the time, 
but I did find them there. 

Q. You asked her about this? 

A. That’s right. 

Q. She told you it was not hers? 

1 A. She told me they were her needles. 

Q. The needles were hers ? 

A. All the various ones I found were hers. 

Q. How about this other hypodermic needle that Doris 
Day claimed- 

A. She didn’t say anything about that one. 
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Q. Doris Day told you it was her needle! 

A. She said it belonged to a friend of hers. 

Q. Did she tell you who that friend was? 

A. No. 

Q. Did you search the apartment for any narcotics? 

A. We looked around, yes. 

Q. Were there any? 

A. Didn’t find any. 

Q. How long have you known this Miss Day, Mr. 
84 Fochett? Let me frame it this way. She attended 
high school the same time you did? 

A. That’s correct. 

Q. Professionally, as a police officer, did you have any 
contact with her other than this case? 

A. None other than this case. 

Q. Did you recognize her that night as somebody you had 
known in the past? 

A. As I entered the apartment I recognized her immedi¬ 
ately. 

Q. And she admitted to you about this hypodermic needle 
as being brought in by her, is that correct? 

Mr. Heflin: I don’t see the relevancy as to the needle at 
this time. I object to this conversation about the needle. 

The Court: He has twice said that he asked her, or she 
told him that the needle belonged to a friend of hers. That 
is enough. 

• •••••• 

86 Mr. Lichtenberg: I make a motion for directed 
verdict, if the Court please, on all of the counts, 
based on this Boykin case. 

The Court: I deny the motion, except as to the count 
involving December 31. 

Mr. Heflin : December 31 of the first witness. 

The Court: The Strickland girl said that that was a 
mistake. 

• •••••• 

89 Miles J. Ritchie 

Direct Examination. 

By Mr. Lichtenberg: 

Q. Will you give the Court and jury your name, please. 
A. Miles J. Ritchie, assigned to the Seventh Precinct, 
Metropolitan Police Department. 
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Q. Directing your attention to the 19th of January, 
1948, what was your assignment? 

A. I at that time was assigned to the Vice Squad, Metro¬ 
politan Police Department. 

90 Q. Were you in possession of a warrant directing 
you to take into custody one Maxie Smith? 

A. Ihave had two warrants in my possession for Maxie 
Smith. May I ask what that warrant was for? 

Q. I don’t know. You had a warrant 'with you on the 
19th of January? 

A. We had a warrant in our possession in the squad, 
yes, sir. 

Q. When you say we, -who else was in the squad? 

A. Officer Fochett, Williams, and Fields. 

Q. And you were there when the arrests were made, and 
so forth? 

A. I was. 

91 Q. Mr. Ritchie, did you ever have a conversation 
with Miss Day concerning a hypodermic syringe? 

A. I had a conversation with—something involving 
paraphernalia used for that purpose. 

Q. Tell the Court and jury what that conversation was. 

Mr. Heflix: I don’t know the relevancy. 

The Court: He asked her, I suppose, if it belonged to 
her and she said it didn’t. 

Mr. Heflix : It is on an irrelevant matter. 

The Court : It is lateral. He may ask it. 

By Mr. Lichtexberg: 

Q. Go ahead, Mr. Officer, tell us what that conversa¬ 
tion was. 

A. I believe I was in the bedroom at the time, and was 
looking around to see what was in the bedroom that 

92 would fall into our evidence of the case, and I took 
a pipette or eyedropper, a spoon, and a hypodermic 

needle from the pocketbook, and I called the defendant, Miss 
Smith, in the room, and asked her if it was hers, and she 
said no, and she said, “Where did you get it.” And I 
told her out of that pocketbook, and she said, “Well, that 
belongs to Doris,” I believe she referred to her as. 

Q. Did you later talk to Doris? 

A. I did. I called her in and asked her if that was 
hers, to the best of my remembering, and she said no, or 
something to that effect. It has been a long time ago. 
I don’t remember the exact conversation. She denied it. 
And I believe she used the excuse of having to go to the 
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little girl’s room. And I said, “What’s those marks on 
your arm.” And she never answered it, and went on into 
the lavatory. 

Q. What kind of marks were on her arm? 

A. Well, just red spots, I guess. 

Q. Do you know what caused them? Were they pimples, 
or what? 

Mr. Heflin: Is he an expert on that? 

The Witness: I can’t say, that is just something you 
look at when you find a hypodermic needle. 

93 Maxie Smith 

Direct Examination. 

Bv Mr. Lichtenberg: 

• •••••• 

95 Q. On November 1 did you make arrangements 
with Doris Day to engage in acts of sexual inter¬ 
course and receive from her or her efforts any sum of 
money? 

A. I never made an arrangement with her at any time 
to receive any money from her for anything. 

Q. Did you receive twenty-eight dollars from her on 
November 1? 

A. No, sir, I didn’t. 

Q. Did you receive twenty-one dollars from her on the 
19th of December? 

A. No, I didn’t. 

Q. On the 10th of January did you receive twenty dol¬ 
lars? 

A. No, I didn’t. 

Q. On the 19th of January had you received ten dol¬ 
lars? 

96 A. No, I didn’t. 

97 Q. Specifically, did you call this girl and ask her 
to become a prostitute in your home? 

A. There was nothing said about prostitution or any¬ 
thing that wasn’t correct. 

Q. You heard the lady testify that you called her for 
that purpose. Is that true or untrue? 

A. That certainly is untrue. 

• •••••• 

101 Q. Now, specifically, Mrs. Smith, did you ever 
share in any earnings from prostitution or other 
purposes from Mrs. Strickland? 
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A. No, I didn’t. 

Q. Yon heard her testify that you did. Is that true or 
untrue? 

A. I did hear her testify that. 

Q. Was that true or untrue? 

A. It was untrue, most emphatically. 

Q. You have been convicted of operated a dis- 
102 orderly house, have you not? 

A. Convicted? 

Q. Well, were you ever convicted? 

A. No. 

Q. Did you ever plead guilty ? 

A. Oh, yes, at that time I pleaded guilty, yes. 

104 Cross-Examination. 

By Mr. Heflin: 

• •••••• 

109 Q. You paid a fine, you say, of fifty dollars in 
March for operating a disorderly house, and I am 

asking you, was that fine paid on account of the arrest 
and raid that was made on January 19? 

A. I didn’t pay fifty dollars any time. 

Q. What did you pay? 

A. I paid a hundred dollars for 204. I don’t remember 
the date. 

The Court: Now, the question is a simple one. You say 
you pleaded guilty in March of this year to a charge of 
operating a disorderly house. 

The Witness: That’s when I was—when I was tried. 
The Court: In March? 

The Witness : I think it was, I am not sure about that. 
The Coubt: You paid a fine? 

The Witness: Yes, sir. 

110 The Court: He wants to know, and you certainly 
know, whether that involved the raid on your house 

on January 19. Is that the case? 

The Witness: The date, you see, I don’t have that. I 
don’t remember that. I know I was raided on Rhode Island 
Avenue and I went to sell my furniture on R Street. 

The Court: Do you remember that these police officers 
raided your apartment at 1317 Rhode Island Avenue on 
January 19 of this year? 
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The Witness: That’s right, that’s when I paid the hun¬ 
dred dollars. 

The Court: Is that what you paid the hundred dollars 
for in March? 

The Witness: Yes, sir, that’s what I paid the hundred 
dollars for. 

The Court : All right. 

143 Mr. Lichtenberg : I want to renew my motion for 
a directed verdict. 

The Court : I deny it. 

• •••••• 

170 Judge’s Charge to the Jury 

The Court: Ladies and gentlemen, you will remember 
that I have had occasion to tell you several times before that 
the indictment in this case is not evidence in the case but is 
simply a charge and an accusation. And you are not to 
consider it as anything but that. 

You will recall, too, in that connection that in a criminal 
case a defendant is presumed to be innocent of the charge 
and that presumption runs throughout the trial and it pre¬ 
vails and acquits him unless you feel that his guilt has been 
established beyond a reasonable doubt. 

The law requires the Government to prove its case beyond 
a reasonable doubt, not that the defendant must disprove it. 
And a reasonable doubt I have defined for you sufficient 
times, and I am sure you know what that means in the law. 

I also remind you that you must weigh and evaluate the 
evidence according to the testimony of individual witnesses, 
and give weight to the testimony of each witness, that 
weight to which you think it is entitled in the light of con¬ 
siderations which I have also discussed with you. 

You consider it in the exercise and with the use of your 
own common sense, your knowledge of people and of affairs, 
the intentions that may motivate people, their candor, or 
lack of it, their manner and demeanor and so on, on the 
witness stand. 

171 If you believe that anyone testified falsely with 
respect to a matter concerning which you could not 

reasonably be mistaken, you may disregard his testimony, 
all of it or any part of it, or accept it all as you see fit. 

And also, if you believe that the testimony and the evi¬ 
dence in the case supports equally two inconsistent hypothe- 
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ses, a hypothesis consisting of innocence on the one hand, 
guilt on the other, and they are equally balanced, you must 
accept that one which is most favorable to the defendant. 

But as I cautioned you before, that does not mean simply 
that there are two theories, the one offered by the Govern¬ 
ment and the one by the defendant, because there always 
are. It means that in evaluating the testimony and bringing 
to it your common sense and your reason, if you find then 
that the evidence equally supports these two inconsistent 
theories and that they are in balance, it is then that you must 
acquit. 

In connection with the evaluation of the testimony, you 
must have in mind that the evidence, as has been adduced in 
this case, of prior convictions, both as to the two girls, 
Strickland and Day, and as to the defendant, prior convic¬ 
tions of crime are admissible in evidence solely to enable 
you to evaluate, to aid you in evaluating, rather, the evidence 
of those three people. It is not proof on the part of the 
defendant that she committed this offense. It is simply a 
matter that you may take into consideration in eval- 
172 uating the evidence that they gave. 

Now the charge in this case, as you have been told, 
is that of pandering. I will read the statute for you and then 
explain it, though it needs very little explanation; in the 
indictment, I am certain you will find it self-explanatory. 
The pertinent statute reads as follows: 

“Any person who within the District of Columbia 
shall receive any money or other valuable thing—in this 
case the testimony is money, has to do with money— 
shall receive any money for or on account of arranging 
for, or causing any female to have sexual intercourse 
with any other person, or to engage in prostitution, 
debauchery, or any other immoral act, shall be guilty 
of a felony.” 

And the indictment charges in eight counts that this de¬ 
fendant did violate that statute. The sixth count, as I have 
told you before, has been dismissed by the Court, and you 
will ignore it in your consideration of the case. 

The first count reads as follows: 

“On or about November 1, 1947, within the District 
of Columbia, Maxie Smith, alias Ruby Smith, did ar¬ 
range for and cause one Mary D. Day to engage in pros¬ 
titution and have sexual intercourse with certain male 
persons whose names are to the Grand Jurors unknown, 
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and that the said Maxie Smith did receive for and 
172 on account of so arranging for and causing the 
said Mary Day to have sexual intercourse and 
engage in prostitution as aforesaid, twenty-four dol¬ 
lars.” 

Each count reads exactly the same, except for the differ¬ 
ence in dates. Now you will observe at once, I am sure, that 
the elements, each of which must be established beyond a 
reasonable doubt, of the offense, as set out in each count, 
are these: 

First, that the defendant arranged for and caused. That 
is number one, the arranging for. The Witness Mary Day, 
or Strickland, as the case may be, arranged for. 

Number two, for that witness to engage in sexual inter¬ 
course or prostitution. 

And three, that on account of so arranging and for having 
arranged it, she received a sum of money, the amount being 
set forth in different amounts in each count. 

Now, it is not necessary that the Government’s proof 
establish that it was exactly the sum set out in the indict¬ 
ment. The first count says twenty-four dollars, and Mary 
Day testified that her share of the fees on November 1 was 
twenty-eight dollars. So there is a variance. It means that 
the defendant, according to the witness, got twenty-eight 
dollars instead of tw T enty-four. That does not make any 
difference. There are variances otherwise throughout the 
indictment. It is not necessary that the Government 
174 establish that exactly. 

These witnesses say that they had been engaged in 
prostitution prior to having contact with, as I recall the 
evidence—at any rate, having any contact with the defend¬ 
ant ; but that the defendant asked them to work for her, and 
that she arranged for them to come to the 1317 Rhode Island 
Avenue address for the purpose of prostitution, and there 
they engaged in prostitution, the men not being selected by 
them, the witnesses, but inferentially, or perhaps expressly, 
I do not recall the testimony too well in that regard, ar¬ 
ranged for by the defendant, and that they shared their fees 
with her after that. 

So that if you believe the testimony of these two girls who 
testified, beyond a reasonable doubt, the evidence is com¬ 
plete, because it would establish each of these three elements, 
one, arranging for, and two, the having of sexual inter- 
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course, and three, the payment to Maxie Smith on account of 
having arranged it and having had the intercourse. 

Now I must refer to a matter which counsel discussed with 
you during their arguments. That is the matter of corrobo¬ 
ration. Mr. Lichtenberg urged upon you strongly that you 
should recognize that there has been no corroboration of the 
evidence on the part of each of these girls that this defend¬ 
ant arranged for the prostitution, that they went there vol¬ 
untarily and willingly. 

175 Now you may take into account, of course, the fact 
that there is no corroboration of their evidence in that 

regard, but I instruct you that the law does not require it, 
does not require corroboration of the fact of the arrange¬ 
ment. Obviously, it would not happen very often that there 
would be corroboration of that, because it is the kind of a 
transaction that normally would take place between two 
people without any third person being present, certainly 
more often than not. 

At any rate, the law does not insist upon or require cor¬ 
roboration by other evidence of the fact that the arrange¬ 
ment was made. It does require proof that there was the 
intercourse, and that the Government tells you exists here 
in the testimony of the girls themselves plus the testimony 
of the police officers who said they raided this apartment 
on the night of January 19. 

It is also not necessary that the dates alleged in the indict¬ 
ment, November 1, December 19, January 10, January 19, 
and December 25, and January 16, and January 19 be pre¬ 
cise, though my recollection is that the witnesses testified 
precisely to those dates, except as to the one count which I 
have dismissed, and they give you reasons which may or 
may not convince you as to the reason why they remember 
those particular dates. But it is not necessary that they be 
precise, or that the amount of money involved be precise. 

The case boils dowm, as most cases do, to a question 

176 not of quantity of witnesses but of quality. It is the 
value of the evidence that you consider; what is it that 

convinces you and what is it that doesn’t. 

In a criminal case, except for very few exceptions, and 
this is not one of them, in a criminal case, and as well in a 
civil case, the testimony of one witness may in a given case 
be enough, whereas the testimony in another case of fifty 
witnesses would not be enough to convince you. It is a ques¬ 
tion of weight and value of evidence, and not quantity. 

So you evaluate this case on the testimony of everyone 
who appeared before you, and make up your minds on that 
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basis, having in mind the three elements, the arranging for 
prostitution, the engaging in prostitution, and the payment 
to the defendant on account of it. 

Is there anything else? 

Mr. Lichtenberg : May we approach the bench ? 

• •••••• 

179 The Court: Counsel has asked me, and I think 
properly so, to tell you—I thought I had but maybe 
I didn’t—that these three elements that I have mentioned, 
each must be established to your satisfaction beyond a rea¬ 
sonable doubt. I thought I had made that clear. That is 
true in every case where there is more than one element. 
If you have a reasonable doubt about one of them, the whole 
thing falls, because there must exist three. 

And moreover, that this indictment really charges two 
separate offenses in that it involves two separate girls. The 
testimony, therefore, of one girl does not corroborate the 
testimony of the other girl as to the arrangement made 
between the girl and the defendant, if there was such an 
arrangement at all. That is obviously true, because each 
testifies that she dealt separately with the defendant. So 
that the testimony that an arrangement was made between 
the defendant and one is not proof that a similar arrange¬ 
ment was made between the defendant and the other. I 
think that really goes without saying. I think that is all 
I need say about that. 

Now, ladies and gentlemen, your verdict when you return 
it will be on each count of the indictment guilty or not guilty 
as to each count, and the clerk will ask you for your verdict 
by count when you return. You may take the case. 


180 Verdict of the Jury 

The Clerk : Mr. Foreman, has the jury agreed upon a 
verdict? 

The Foreman : They have. 

The Clerk: What say you as to the defendant, Maxie 
Smith, on the first count of the indictment? 

The Foreman : Guilty. 

The Clerk: What say you as to the defendant on the 
second count? 

The Foreman : Guilty. 

The Clerk: What say you as to the defendant on the 
third count? 
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The Foreman : Guilty. 

The Clerk: On the fourth count? 

The Foreman : Guilty. 

The Clerk : On the fifth count ? 

The Foreman : Guilty. 

The Clerk : On the seventh count ? 

The Foreman : Guilty. 

The Clerk : On the eighth count ? 

The Foreman : Guilty. 

181 The Clerk: Members of the jury, your foreman 
says you find the defendant, Maxie Smith, guilty on 
counts 1, 2, 3, 4, 5, 7 and 8, and that is your verdict, so say 
you each and all ? 

(The jurors responded in the affirmative.) 

The Court : Let her be committed. 


182 District Court of the United States for the 

District of Columbia 

Holding a Criminal Term, April Term, 1948 

Criminal No. 599-48 

Grand Jury No. Orig. 

Pandering (22-2707, D. C. Code) 

The United States of America 


v. 

Maxie Smith, Alias Ruby Smith, Alias Maxine McCarthy, 
Alias Ruby Harrington, Alias Una MacDonald 

The Grand Jury charges: 

On or about November 1, 1947, within the District of 
Columbia, Maxie Smith, alias Ruby Smith, alias Maxine Mc¬ 
Carthy, alias Ruby Harrington, alias Una MacDonald, and 
hereinafter in this indictment called Maxie Smith, did ar¬ 
range for and cause one Mary D. Day to engage in prostitu¬ 
tion and have sexual intercourse with certain male persons 
whose names are to the Grand Jurors unknown; and that 
the said Maxie Smith did receive for and on account of so 
arranging for and causing the said Mary D. Day to have 
sexual intercourse and engage in prostitution, as aforesaid, 
twenty-four dollars. 
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Second Count : 

On or about December 19, 1947, within the District of 
Columbia, Maxie Smith, alias Ruby Smith, alias Maxine Mc¬ 
Carthy, alias Ruby Harrington, alias Una MacDonald, and 
hereinafter in this indictment called Maxie Smith, did 
arrange for and cause one Mary D. Day to engage in prosti¬ 
tution and have sexual intercourse with certain male per¬ 
sons whose names are to the Grand Jurors unknown; and 
that the said Maxie Smith did receive for and on account of 
so arranging for and causing the said Mary D. Day to have 
sexual intercourse and engage in prostitution, as aforesaid, 
twenty-nine dollars. 

Third Count : 

On or about January 10, 1948, within the District of 
Columbia, Maxie Smith, alias Ruby Smith, alias Maxine 
McCarthy, alias Ruby Harrington, alias Una MacDonald, 
and hereinafter in this indictment called Maxie Smith, 
183 did arrange for and cause one Mary D. Day to engage 
in prostitution and have sexual intercourse with cer¬ 
tain male persons whose names are to the Grand Jurors 
unknown; and that the said Maxie Smith did receive for and 
on account of so arranging for and causing the said Mary 
D. Day to have sexual intercourse and engage in prostitu¬ 
tion, as aforesaid, twenty-two dollars. 

Fourth Count: 

On or about January 19, 1948, within the District of 
Columbia, Maxie Smith, alias Ruby Smith, alias Maxine 
McCarthy, alias Ruby Harrington, alias Una MacDonald, 
and hereinafter in this indictment called Maxie Smith, did 
arrange for and cause one Mary D. Day to engage in prosti¬ 
tution and have sexual intercourse with certain male per¬ 
sons whose names are to the Grand Jurors unknown; and 
that the said Maxie Smith did receive for and on account of 
so arranging for and causing the said Mary D. Day to have 
sexual intercourse and engage in prostitution, as aforesaid, 
ten dollars. 

Fifth Count: 

On or about December 25, 1947, within the District of 
Columbia, Maxie Smith, alias Ruby Smith, alias Maxine 
McCarthy, alias Ruby Harrington, alias Una MacDonald, 
and hereinafter in this indictment called Maxie Smith, did 
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arrange for and cause one Ruth Suddath Strickland to 
engage in prostitution and have sexual intercourse with 
certain male persons whose names are to the Grand Jurors 
unknown; and that the said Maxie Smith did receive for and 
on account of so arranging for and causing the said Ruth 
Suddath Strickland to have sexual intercourse and engage 
in prostitution, as aforesaid, eleven dollars. 

Sixth Count: 

On or about December 31, 1947, within the District of 
Columbia, Maxie Smith, alias Ruby Smith, alias Maxine 
McCarthy, alias Ruby Harrington, alias Una MacDonald, 
and hereinafter in this indictment called Maxie Smith, did 
arrange for and cause one Ruth Suddath Strickland to en¬ 
gage in prostitution and have sexual intercourse with cer¬ 
tain male persons whose names are to the Grand Jurors 
unknown; and that the said Maxie Smith did receive for and 
on account of so arranging for and causing the said Ruth 
Suddath Strickland to have sexual intercourse and engage 
in prostitution, as aforesaid, eleven dollars. 

184 Seventh Count: 

On or about January 16, 1948, within the District of 
Columbia, Maxie Smith, alias Ruby Smith, alias Maxine 
McCarthy, alias Ruby Harrington, alias Una MacDonald, 
and hereinafter in this indictment called Maxie Smith, did 
arrange for and cause one Ruth Suddath Strickland to en¬ 
gage in prostitution and have sexual intercourse with cer¬ 
tain male persons whose names are to the Grand Jurors 
unknown; and that the said Maxie Smith did receive for and 
on account of so arranging for and causing the said Ruth 
Suddath Strickland to have sexual intercourse and engage 
in prostitution, as aforesaid, twelve dollars and fifty cents. 

Eighth Count: 

On or about January 19, 1948, within the District of 
Columbia, Maxie Smith, alias Ruby Smith, alias Maxine 
McCarthy, alias Ruby Harrington, alias Una MacDonald, 
and hereinafter in this indictment called Maxie Smith, did 
arrange for and cause one Ruth Suddath Strickland to en¬ 
gage in prostitution and have sexual intercourse with cer¬ 
tain male persons whose names are to the Grand Jurors 
unknown; and that the said Maxie Smith did receive for 
and on account of so arranging for and causing the said 


47 


Ruth Suddath Strickland to have sexual intercourse and 
engage in prostitution, as aforesaid, thirty dollars. 

George Morris Fay, 

Attorney of the United States in 
and for the District of Columbia. 

A True Bill: 

Herbert J. Ha wen, 

Foreman. 

185 Monday, June 21, 1948 

The Court resumes its session pursuant to adjournment: 
Hon. Edward M. Curran, presiding. 

Criminal No. 599-48 

United States 

vs. 

Maxie Smith 
Indicted for Pandering 

Come as well the Attorney of the United States, as the 
defendant in proper person, according to his recognizance, 
and by his attorney, Saul G. Lichtenberg, Esquire; where¬ 
upon the defendant being arraigned upon the indictment, 
the reading whereof he specifically waives, pleads not guilty 
thereto, and for trial puts himself upon the country and 
the Attorney of the United States doth the like; and there¬ 
upon the bond is fixed by the Court at One Thousand 
($1,000.00) Dollars. 

186 Wednesday, November 24, 1948 

The Court resumes its session pursuant to adjournment: 
Hon. Henry A. Schweinhaut, presiding. 

Criminal No. 599-48 

United States 

vs. , 

Maxie Smith 

Indicted for Pandering 

Come again the parties aforesaid, in manner as afore¬ 
said, and the same jury that was respited in this case yester- 
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day; whereupon the said jury upon their oath say that the 
defendant is guilty on counts 1, 2, 3, 4, 5, 7 & 8 of the in¬ 
dictment; and thereupon said defendant is remanded to 
the Washington Asylum and Jail; and whereupon the case 
is referred to the Probation Officer of the Court. 


187 Filed November 29,1948. Harry M. Hull, Clerk 

In the United States District Court for the District of 

Columbia 

Holding a Criminal Term 
Criminal No. 599-48 
The United States of America 


vs. 

Maxie Smith 
Motion for a New Trial 

Comes now the defendant, by her attorney, and respect¬ 
fully moves the Honorable Court for a New Trial in the 
above-entitled cause for the following reasons: 

1. That the verdict was contrary to the evidence. 

2. That the verdict was contrary to the weight of the 
evidence. 

3. And for such other and further reasons that the Court 
may seem just and proper. 

Saul G. Lichtenberg, 

Attorney for Defendant, 
National Press Bmlding, 
Washington, D. C. 
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188 Friday, December 10, 1948 

The Court resumes its session pursuant to adjournment: 
Hon. Henry A. Schweinhaut, presiding. 

Criminal No. 599-48 

United States 


vs. 

Maxie Smith 
Indicted for Pandering 

Come as well the Attorney of the United States, as the 
defendant in proper person, in custody of the Superintend¬ 
ent of the Washington Asylum and Jail; and thereupon 
the defendant’s motion for a new trial coming on to be 
heard, after argument by the counsel, is by the Court denied. 


189 Filed December 24, 1948. Harry M. Hull, Clerk. 

District Court of the United States for the District of 

Columbia Division 

No. 599-48 

United States of America 


v. 

Maxie Smith (alias Ruby Smith ; alias Maxine McCarthy; 
alias Ruby Harrington; alias Una MacDonald) 

Judgment and Commitment 

On this 17th day of December, A. D., 1948 came the at¬ 
torney for the government and the defendant appeared in 
person and by counsel, Saul G. Lichtenberg, Esquire. 

It is adjudged that the defendant has been convicted upon 
his plea of not guilty and verdict of guilty of the offense 
of Pandering as charged in counts 1, 2, 3, 4, 5, 7, and 8 and 
the court having asked the defendant whether he has any¬ 
thing to say why judgment should not be pronounced, and 
no sufficient cause to the contrary being shown or appear¬ 
ing to the Court, 
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It is adjudged that the defendant is guilty as charged 
and convicted. 

It is adjudged that the defendant is hereby committed 
to-tfie custody of the Attorney General or his authorized 
representative for imprisonment for a period of Twenty 
(20) months to Five (5) years, and to Pay a Fine of One 
Hundred ($100.00) Dollars. 

It is ordered that the Clerk deliver a certified copy of 
this judgment and commitment to the United States Mar¬ 
shal or other qualified officer and that the copy serve as 
the commitment of the defendant. 

H. A. SCHWEINHATJT, 

United States District Judge. 
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